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LEASE AGREEMENT '

" ~ INTERSTATE COMMERCE COMMISSION

THIS^LEASE AGREEMENT, made as of this 77/_ day of ,
197-il' between the BRAE CORPORATION, a Delaware corporation
Three Embarcadero Center, San Francisco, California 94111 ("BRAE"),
as Lessor, and MICHIGAN INTERSTATE RAILWAY COMPANY, a Michigan
corporation ("Lessee") , as Lessee.

1. Scope of Agreement

A. BRAE agrees to lease to Lessee, and Lessee agrees to
lease from BRAE, freight cars as set forth in any lease schedules
executed by the parties concurrently herewith or hereafter and
made a part of this Agreement. The word "Schedule" as used here-
in includes the Schedule or Schedules executed herewith and any
additional Schedules arid amendments thereto, each of which' when
signed by both parties shall be a part of this Agreement. The
scheduled items of equipment are hereinafter called collectively
the "Cars". • '

B. It is the intent of the parties to this Agreement that
BRAE shall at all times be and remain the lessor of the Cars.
Lessee agrees that it will at no time take any action or file any
document which is inconsistent with the foregoing intent and that
it will take such action and execute such documents as may be
necessary to give effect to this intent.

2. Term

A. This Agreement shall remain in full force until it shall
have been terminated as to all of the Cars as provided herein.
The lease pursuant to this Agreement with respect to each Car '
shall commence when- such Car has been delivered, as provided in
Section 3A hereof, and shall continue until fifteen (1.5) years

^ (the "initial lease term") have expired from the actual date of
delivery, as provided in Section 3A hereof, for the last of the

/fc Cars described on the Schedule on which such Car is described.
„•

B. If this Agreement has not been earlier terminated and no
default has occurred and is continuing, it shall automatically be
extended for not more than five consecutive periods of twelve
months each (the "extended lease term") with respect to all of the
'Cars described on each Schedule, provided, however, that BRAE or
Lessee may, terminate this Agreement as to all, but not fewer than
all, of the Cars on any Schedule by written notice delivered to
the other not less than twelve months prior to the end of the

I initial lea.se term or any extended lease term.

."V 3. Supply Provisions
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A. BRAE will inspect each of the Cars tendered by the manu-
facturer for delivery to Lessee. Prior to such inspection, how-
ever, Lessee shall confirm in writing to BRAE that the sample Car
which will be made available for Lessee's inspection prior to
the commencement of deliveries conforms to the specifications of
the equipment agreed to by Lessee. Upon such approval by Lessee
and BRAE's determination that the Car conforms to the specifica-
tions ordered by BRAE and to all applicable governmental regulatory
specifications, and if this Agreement has not been terminated, BRAE
will accept delivery thereof at the manufacturer's facility and
shall notify Lessee in writing of such acceptance. Each of the
Cars shall be deemed delivered to Lessee upon acceptance by BRAE.
The Cars shall be moved to Lessee's railroad line at no cost to
Lessee as soon after acceptance of delivery by BRAE as is consis-
tent with mutual convenience and economy. Due to the nature of
railroad operations in the United States, BRAE can neither control
nor determine when the Cars leased hereunder will actually be
available to Lessee for use on its railroad tracks. Notwith-
standing that.Lessee may not have immediate physical possession
of a Car, the lease hereunder with respect thereto shall commence
upon acceptance by BRAE from the manufacturer, and Lessee agrees to
pay to BRAE the rent for such Car set forth in this Agreement
effective therewith. BRAE agrees .to assist Lessee in monitoring
Car movements and, when deemed necessary by Lessee and BRAE, to
issue movement orders with respect to such cars to other railroad
lines in accordance with ICC and AAR interchange agreements and
rules.

B. Lessee agrees that so long as it shall have on lease any
Cars, it shall not lease freight cars from any other party until
it shall have received all of the Cars on the Schedule or Schedules.
If the utilization of the Cars, as defined in Section 6A(i), falls
below 80 percent, Lessee shall give preference to BRAE and shall
load the Cars leased from BRAE prior to loading freight cars of the
same classification leased from other parties or purchased by
Lessee subsequent to the date of this Agreement or interchanged with
railroads; provided, however, that this shall in no event prevent
or prohibit Lessee from fulfilling its obligations to provide trans-
portation and facilities upon reasonable request therefor to shippers
on its railroad tracks or impair significantly the ability;of the
railroad to operate in an efficient manner.

C. Lessee may lease up to 200 additional Cars from BRAE upon
the same terms and conditions of this Agreement, except as provided .
in 6A(ii). To receive Cars prior to March 31, 1980, such right
shall be exercisable through September 30, 1979. Such additional
Cars shall be identified in Schedules to this Agreement and shall
benefit from and be subject to this Agreement upon execution of the
Schedules by BRAE and Lessee. Notwithstanding the execution of
any Schedules, including Schedules for additional Cars, the delivery
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of any Car to Lessee shall'be subject to manufacturer's delivery
schedules, the availability of financing on terms satisfactory to
BRAE and the mutual acknowledgement of the parties that the addi-
tion of such Cars is not likely to reduce Utilization (as defined
in Section 6A hereof) of all Cars on lease to Lessee to less than
86.25 percent in any calendar year. If, due to any of the factors
listed in the preceding sentence, fewer than all of the Cars listed
on a Schedule shall be delivered to Lessee, the initial lease term
shall, terminate fifteen (15) years from the date on which the final
Car of the most recent group of Cars was delivered, as provided
in Section 3A hereof.

4. Railroad Markings and Record Keeping

•A. BRAE and Lessee agree that on or before delivery of any
Cars to Lessee, said Cars will be lettered with the railroad mark-
ings of Lessee and may also be marked with the name and/or other
insignia used by Lessee. BRAE and Lessee further agree that
any Car may also be marked with the name of BRAE and any other
information required by an owner or secured party under a financ-
ing agreement entered into by BRAE in connection with the acquisi-
tion of such Car. All such names, insignia and other information
shall comply with all applicable regulations.

B. At no cost to Lessee, BRAE shall during the term of this
Agreement prepare for Lessee's signature and filing all documents -"
relating to the registration, maintenance and record keeping
functions involving the Cars. Such documents shall include but
are not limited to the following: (i) appropriate AAR documents,
including an application for relief from AAR Car Service Rules 1
and 2; (ii) registration in the Official Railway Equipment Reg-
ister and the Universal Machine Language Equipment Register, and
(iii) such reports as may be required from time to time by the
ICC and/or other regulatory agencies.

C. Each Car leased hereunder shall be registered at no cost
to Lessee in the Official Railway Equipment Register and the
Universal Machine Language Equipment Register. Lessee shall, on
behalf of BRAE, perform all record keeping functions related to
the use of the Cars by Lessee and other railroads in accordance
with AAR railroad interchange agreements and rules, such as car
hire reconciliation. Correspondence from railroads using sxich
Cars shall be addressed to Lessee at such address as BRAE or Lessee
shall select.

D. All record keeping performed by Lessee hereunder and all
record of payments, charges and correspondence related to the Cars
shall be separately recorded and maintained by Lessee in a form
suitable for reasonable inspection by BRAE from time to time during
regular Lessee business hours. Lessee shall supply BRAE with such
reports, including daily telephone reports of the number of Cars
on Lessee's tracks, regarding the use of the Cars by Lessee on its
railroad line as BRAE may reasonably request.



5. Maintenance, Taxes and Insurance

A. Except as otherwise provided herein, BRAE will pay all
costs, expenses, fees and charges incurred in connection with the
use and operation of each of the Cars during its lease term and
any extension thereof, including but not limited to repairs,
maintenance and servicing, unless the same was occasioned by the
fault of Lessee. Lessee shall inspect all Cars interchanged to it
to insure that such Cars are in good working order and condition
and shall be liable to BRAE for any repairs required for damage
not noted at the time of interchange. Lessee hereby transfers and
assigns to BRAE all of its right, title and interest in any warranty
in respect of the Cars. All claims or actions on any warranty so
assigned shall be made and prosecuted by BRAE at its sole expense
and Lessee shall have no obligation to make any claim on such
warranty. Any recovery under such warranty shall be payable sole-
ly to BRAE.

B. Except, as provided above, BRAE shall make or cause to be
made sxich inspections of, and maintenance and repairs to, the Cars
as may be required. Upon request of BRAE, Lessee shall perform
any necessary maintenance and repairs to Cars on 'Lessee'; s railroad
tracks as may be reasonably requested by BRAE. BRAE shall also
make, at its expense, all alterations, modifications or replace-
ment of parts as shall be necessary to maintain the Cars in good
operating condition throughout the term of the lease of such Cars.
Lessee may make running repairs, at BRAE's expense, to facilitate con-
tinued immediate use of the Cars, but shall not otherwise make any re-
pairs, alterations, improvements or additions to the Cars without BRAE's
prior written consent. Lessee shall be liable to BRAE for any revenues
lost due to any unauthorized alteration. Title to any such alteration,
improvement or addition shall be and remain with BRAE.

C. Lessee will at all times while this Agreement is in effect
be responsible for the Cars while on Lessee's railroad tracks in
the same manner that Lessee is responsible under Rule 7 of the AAR
Car Service and Car Hire Agreement Code of Car Service Rules-Freight
for freight cars not owned by Lessee on Lessee's railroad tracks.
Lessee shall protect against the consequences of an event of loss
involving the Cars while on Lessee's railroad tracks by obtaining
insurance. Lessee shall furnish BRAE, concurrently with the execu-
tion hereof and thereafter at intervals of not more than 12 calen- ,
dar months, with certificates of insiirance with' respect to the in-
surance required as aforesaid signed by an independent insurance
broker. All insurance shall be taken out in the name of Lessee
and BRAE (or its assignee) as their interests may appear.'

i
D. Lessee agrees to assume all taxes, assessments and other

governmental charges of whatsoever kind or character relating to
each Car or to the lease, delivery or operation thereof which
may be accrued, levied, assessed or imposed during the lease term,
except taxes on income imposed on Lessor or on an owner or secured
party under any financing agreement with Lessor. BRAE shall for-
ward to Lessee all demands for sales and use tax payments received
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by it on behalf of Lessee. Lessee will comply with all state and
local laws requiring the filing of ad valorem tax returns on the
Cars.

6. Lease Rental

A. Lessee agrees, subject to Section 6D hereof, to pay the
following rent to BRAE for the use of the Cars:

..(i) BRAE shall receive all payments made to Lessee
by other railroad companies for their use or handling of
the Cars, 'including but not limited to mileage charges,
straight car hire payments and incentive car hire pay-
ments (all of which payments made to Lessee are hereinafter
collectively referred to as "Payments") if the utilization
of all of the Cars delivered to Lessee on an aggregate
'basis for each calendar year shall be equal to or less
than 86.75 percent. In the case of the additional cars
referred to in 3C, 86.25 percent shall be substituted
for 86.75 percent for the purpose of these calculations.
For the purpose of determining utilization, "Car Day"
shall, mean one day, or hourly fraction thereof, on which
one Car is on lease hereunder, commencing on the initial
loading of such Car. For the purpose of this Agreement,
"Utilization" shall mean with respect to any period a
fraction the numerator of which is (x) the aggregate num-
ber of Car Days for which payments are earned by the^
Lessee during such period, and the denominator of which
is (y) the aggregate number of Car Days during such period.

(ii) In the event Utilization exceeds 86.75 percent
in any calendar year, BRAE shall receive an amount equal
to the BRAE Base Rental plus an amount equal to one-half
of the payments earned, in excess of 90 percent utiliza-
tion. For the purpose hereof, BRAE Base Rental shall be
an amount equal to the total payments for the calendar
year multiplied by a fraction, the "numerator of which is
86.75 percent and the denominator of which is the Utili-
zation for such calendar year. {.The above determination
of BRAE Base Rental insures that Lessee will, if Utiliza-
tion is greater than 86.75 percent in any calendar year,
receive all the payments between 86.75 percent and 90 per-
cent utilization and one-half of the payments earned, in
excess of. 90 percent.) In the case of the additional
Cars referred to in 3C, 86.25 percent shall be' substituted
•for 86.75 percent for the purpose of these calculations.

(iii) If Lessee pays other railroads to move Cars in
accordance with Section 3A hereof, BRAE shall reimburse
Lessee for such payments.

(iv) The rental charges payable to BRAE by. Lessee shall
be paid from the payments received by Lessee in the fol-
lowing order until BRAE receives the amounts due it pur- .
suant to this section: (1) incentive car hire payments;
(2) straight car hire payments; (3) mileage charges and
(4) other.
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(v) In the event damage beyond repair or destruction
of a Car has been reported in accordance with Rule 7 of
the AAR Car Service and Car Hire Agreement Code of Car
Hire Rules-Freight and the appropriate amount due as a re-
sult thereof is received by BRAE, said damaged or destroyed
Car will be removed from the coverage of this Agreement as
of the date that payment of car hire payments ceased.

B. The calculations required above shall be made within five
months after the end of each Service Year (where Service Year is
defined as the period beginning on April 1 and ending on March 31
of the following calendar year.) However, since the parties desire
that rental payments shall be made currently so that BRAE may meet
its financial commitments, payments to BRAE shall be made as fol-
lows :

In the event Lessee performs all record keeping functions re-
specting the Cars as provided in Section 4C, Lessee will remit to
BRAE in as expeditious a manner as possible but no later than the
first business day of the third month after the end of each month
in which they are earned (the "Service Month") an amount equal to
85% of the total payments earned by the Cars based on usage reported
for the Service Month and including actual car mileage earnings
when available. At the time a Service Month's first remittance is
made,.. Lessee shall report ".for the same month the dollar figure, or
100% of the payments earned. An amount equal to 10% of the payment's
earned in the Service Month plus any adjustments shall be remitted
to BRAE within 30 days after the initial payment, and the remain-
ing 5% shall be remitted to BRAE within 60 days of the initial pay-
ment. An accounting of Utilization and payments earned by the Cars
shall be made within 45 days of the end of each quarter of the
Service Year; Lessee may retain those funds due it under 6A(ii) and
6D if appropriate.

C. In the event a fraction, the numerator of which is the
aggregate number of days that per diem is earned on the Cars in the
immediately preceding four. (4) calendar quarters commencing with
the first full four (4) calendar quarters after receipt of the last
Cars on the Schedule executed concurrently herewith, and the de-
nominator of which is the aggregate number of days that the Cars
were -available to the Lessee during such period less the aggregate
number of days the Cars were out of service on foreign railroads
not earning car hire revenues for any reason, is less than 86.25 per-
cent, BRAE may at its option and upon not less than thirty (30)
days prior written notice to Lessee, terminate this agreement with
respect to such number of Cars as is necessary to bring the utili-
zation of the Cars up to 86.25 percent; provided however, that
prior to such termination Lessee may have the option of paying
BRAE an amount equal 'to the difference between the amount BRAE
actually received during said (4)' calendar quarters and the amount
BRAE would have received had a utilization rate for the Cars of .
86.25 percent been achieved.

In the event a fraction, the numerator of which is the aggre-
gate number of days that per diern is earned on the Cars in the



immediately preceding two (2) calendar quarters commencing with the
first full two (2) calendar quarters after receipt of the last Cars.xm
the Schedule executed concurrently herewith, and the denominator of
which is the aggregate number of days that the Cars were available
to the Lessee during such period less the aggregate number of days
the Cars were out of service on foreign railroads not earning"
car hire revenues for any reason, is less than 84 percent, BRAE
may at its option and upon not less than thirty (30) days prior
written notice to Lessee, terminate this agreement with respect to
such number of Cars as is necessary to bring the utilization of the
Cars up to 84 percent; provided however, that prior.to such ter-
mination Lessee may have the option of paying BRAE an amount equal
to the difference between the amount BRAE actually received during
said two (2) calendar quarters and the amount BRAE would have re-
ceived had a utilization rate for the Cars of 84 percent been
achieved.

D. If the ICC shall, at any time, (1) issue an order reducing
incentive car hire payments for Cars on an annual basis to less
than three months without a corresponding increase in straight car
hire payments or other monies available to both BRAE and Lessee at
least equal in amount to such reduction or (2) .determine that
Lessee may not apply its incentive car hire receipts in payment
of the rental charges set 'forth in this Section 6, BRAE may, at
its election which shall be effective promptly upon written notice
to Lessee,' either (i) " terminate this Agreement, or (ii) keep this -.-•
Agreement in effect except that it shall -be modified so that there-
after the rent which Lessee shall pay to BRAE for the 'use of the
Cars, notwithstanding anything contained in Section 6A hereof to .
the contrary, shall be 100% of the payments, of whatever character,
made to Lessee by other railroad companies for their use or handl-
ing of the Cars, including but not limited to, mileage charges,
straight car hire payments and incentive car hire payments.

With the anticipation, however, by BRAE and Lessee that there
will be periodic upward revisions in the rate of Payments made
by other railroads for the use or handling of the Cars and/or that
the ICC may require increases in such rates, the incremental revenue
position (incremental revenue position defined as a positive number
which reflects the difference between revenues available from per
diem and incentive per diem at the time of execution of the Lease
Agreement and per diem, incentive per diem, and other sources at
the time of such increases) will be divided between BRAE and Lessee
in the ratio of 50/50.

E. During the term of this Agreement, if any serviceable Car
remains on Lessee's-railroad tracks for more than seven consecutive
days, BRAE may, at its-option and upon not less than twenty-four
(24) hours' prior written notice, terminate this Agreement as to
such Car and withdraw such Car from Lessee's railroad tracks. If
any. such Car remains on Lessee's railroad tracks more than seven
consecutive days because Lessee has not given preference to the Cars
as specified in Section 3B,. Lessee shall be liable for and remit
to BRAE an amount equal to the payments Lessee would.have earned
if such cars were in the physical possession and use of another rail-
road for the entire period.
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F. BRAE Corporation will file the necessary elections pursuant
to Sections 46-48 inclusive, of the Internal Revenue Service Code
of 1954, as amended, to treat Lessee as purchaser of the equipment
for investment tax credit purposes.

7. Possession and Usage

A. So long as Lessee shall not be in default under this Agree-
ment, Lessee shall be entitled to the possession, use and quiet
enjoyment of the Cars in accordance with the terms of this Agree-
ment and in the manner and to the extent Cars are customarily used
in the railroad freight business, provided that Lessee retain on
its railroad tracks no more Cars than are necessary to fulfill its
immediate requirements to provide transportation and facilities
upon reasonable request: thereof to shippers on its railroad tracks. •
However, Lessee's rights shall be subject and subordinate to the
•rights of any owner or, secured party under any financing agreement
entered into by BRAE in connection with the acquisition of Cars,
i.e., upon notice to Lessee from any such secured party or owner
that an event of default has occurred and is continuing under such
financing agreement, such party may require that all rent shall be
paid directly to such party and/or that the Cars be returned to such
party. Lessee agrees that to the extent it has physical possession
and can control use of the Cars, the-Cars will at all times be used
and operated under and in .compliance with the laws of the jurisdic-ir-
tion in which the same may be located and in compliance with all ...
lawful acts, rules and regulations, and order's of any governmental
bodies or officers having power to regulate or supervise the use of
such property, except that either BRAE or Lessee may in good faith
and by appropriate proceedings contest the application of any such
rule, regulation or order in any reasonable manner at the expense
of the contesting party.

B. Lessee will not directly or indirectly create, incur, as-
sume, or suffer to exist any mortgage, pledge, lien, charge,
encumbrance, or other security interest or claim on or with respect
to the Cars or any interest therein or in this Agreement or any
Schedule thereto. Lessee will promptly, at its expense, take such
action as may be necessary to duly discharge any such mortgage,
pledge, lien, .charge, encumbrance, or other security interest, or
claim if the same shall arise at any time.

8. Default

A. The occurrence of any of the following events shall be an
event of default:

(i) The nonpayment of Lessee of any sum required here-
in to be paid by Lessee-within thirty (30) days after re-
ceipt by Lessee of written notification that any such pay-
ment is due.

(ii) The breach by Lessee of any other term, covenant,
or condition of this Agreement which is not cured within
ten (10) days thereafter.
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(iii) Any act of insolvency by Lessee, or the filing
by Lessee of any petition or action under any bankruptcy,
reorganization, insolvency or moratorium law, or any other
law or laws for the relief of, or relating to, debtors.

(iv) The filing of any involuntary petition under
any bankruptcy, reorganization, insolvency or moratorium
law against Lessee that is not dismissed within sixty (60)
days thereafter, or appointment of any receiver or trustee
to take possession of the properties of Lessee, unless such
petition or appointment is set aside or withdrawn or ceases
to be in effect within sixty (60) days from the date of said
filing of appointment.

(v) The subjection of any of the Lessee's property to
any levy, seizure, assignment, application or sale for or
by any creditor or governmental agency.

(vi) .Any action by Lessee to discontinue rail service
on all or a portion of its tracks or abandon any of its rail
properties pursuant to applicable provisions of the Inter-
state Commerce Act or the laws of any state if.it would
materially affect Utilization.

(vii) Lessee shall be merged with or consolidated in-
to another corporation which after such merger or consolida-
tion shall have a net worth less than that of Lessee immed-
iately prior thereto.

B. Upon the occurrence of any event of default, BRAE may, at
its option,

'(i) Terminate this Agreement, proceed by any lawful
means to recover damages for a breach hereof, and terminate
Lessee's right of possession and use of the Cars,, whereupon
all right and interest of Lessee in the Cars shall terminate
and thereupon•BRAE may enter upon any premises where the
Cars may.'be'located and take possession of them and hence-
forth hold, possess and enjoy the same free from any right
of Lessee, provided that BRAE shall nevertheless have the
right to recover from Lessee any and all.rental amounts
which under the terms of this Agreement may then be due or
which may have accrued to the date on which BRAE took such
possession; or

(ii) Proceed by any lawful means to enforce performance
by Lessee of this Agreement. Lessee agrees to bear the costs
and expenses, including without limitation reasonable attor-
ney's fees, incurred by BRAE in connection with the exercise
of its remedies pursuant to this Section 8B.

9. Termination
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At the expiration or termination of this Agreement as to any
Car, Lessee will surrender possession of such Car to BRAE by de-
livering the same to BRAE at such place reasonably convenient to
Lessee as BRAE shall designate. A Car shall be "no longer subject
to this Agreement upon the removal of Lessee's railroad markings
from such Car and the placing thereon of such markings as may be
designated by BRAE, either, at the option of BRAE, (1) by Lessee
upon return of such Car to Lessee's railroad line or (2) by an-
other railroad line which has physical possession of the Car at
the time of or subsequent to termination of the lease term as to
such Car. If such Car is not on the railroad line of Lessee upon
expiration or termination, any cost of assembling,"delivering,
storing, and transporting such Car to Lessee's railroad line or
the railroad line of a subsequent lessee shall be borne by BRAE.
If such Car is on the railroad line of Lessee upon such expiration
or termination or is subsequently returned to Lessee's railroad
line, Lessee shall at BRAE's expense within five (5) working days
remove Lessee's railroad markings from such Car and place thereon
such markings as may be designated by BRAE. After the removal
and replacement of markings, Lessee shall use its best efforts to
load such Car with freight and deliver it to a connecting carrier
for shipment. Lessee shall provide up to thirty (30) days free
storage if trackage is available on its railroad tracks for BRAE or
the subsequent lessee of any terminated Car. If any Car is ter-
minated pursuant to Sections 6E or 8 hereof prior to the end of its
lease term, Lessee shall be liable to BRAE for all costs and ex- ""
penses incurred by BRAE to repaint such Car and place thereon the
markings and name or other insignia of BRAE's subsequent lessee.

10. : Indemnities

'Lessee will defend, indemnify and hold BRAE harmless from
and against (1) any and all claims based upon loss or damage to
the Cars, (2) any other type of claim, cause of action, damage.,
or liability which may be asserted, against BRAE with respect to
the Cars, including without limitation claims with respect to the
delivery to Lessee's railroad line, return, use, replacement, or
operation of the Cars.

11. Representations, Warranties and Covenants -

Lessee represents, warrants and covenants that:

(i) Lessee is a corporation duly organized, validly
existing and in good standing under the laws of the state
where it is incorporated and has all necessary corporate
power and authority, permits and licenses to perform its
obligations under this Agreement.

(ii) The entering into and performance of this Agree-
ment will not violate any judgment, order, law or regula-
tion applicable to Lessee, or result in any breach of, or
constitute a default under, or result in the -creation of
any lien, charge, security interest or other encumbrance
upon any assets of Lessee or on the Cars pursuant to any
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instrument to which Lessee is a party or by which it
or its assets may be bound.

(iii) Except as previously disclosed to BRAE in
writing, there is no action or proceeding pending or
threatened against Lessee before any court or admin-
istrative agency or other governmental body which might
result in any material adverse effect on the business,
properties and assets, or conditions, financial or other-
wise, of Lessee.

(iv) There is no fact which Lessee has not disclosed
to BRAE in writing,, nor is Lessee a party to any agree-
ment or instrument nor subject to any charter or other
corporate restriction which, so far as the Lessee can now
reasonably foresee, will individxially or in the aggregate
materially adversely affect the ability of the Lessee
to perform its obligations under this Agreement.

(v) Lessee has during the years 1964-1968 neither
, built, leased nor purchased any new or rebuilt'freight
cars.

12. Inspection

BRAE shall at any time during normal business hours have the '."""*"
right to enter the premises where the Cars may be located for the
purpose of inspecting and examining the Cars to insure Lessee's
compliance with its obligations hereunder. Lessee shall iinmedlately
notify BRAE of any accident connected with the malfunctioning or
operation of the Cars, including in such report the time, place
and nature of the accident and the damage caused, the names and
addresses of any persons injured and of witnesses, and other infor-
mation pertinent to Lessee's investigation -of the accident. Lessee
shall also notify BRAE in writing within five (5) days after any
attachment, tax' lien.or other .'judicial process shall attach to any
Car. Lessee shall firrnish to BRAE promptly upon its becoming avail-
able, a copy of its annual report submitted to the ICC and, when
requested, copies of any other income or balance sheet statements
submitted to the ICC or its shareholders generally.

13. Miscellaneous

A. This Agreement and the Schedules contemplated hereby shall
be binding upon and shall.".inure to the benefit of the parties here-
to and their respective successors and assigns, except that -Lessee
may not without the prior /written consent of BRAE cissign this Agree-
ment or any of its rights hereunder or sublease the Cars to any
party, and any purported assignment or sublease in violation hereof
shall be void. Lessee agrees to acknowledge, upon receipt, any
assignment of this Agreement by BRAE to an owner or secured party
under any financing agreement entered into by BRAE in connection
with the acquisition of all or part of the Cars leased hereunder.
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B. Both parties agree to execute the documents contemplated
by this transaction and such other documents as may be required in
furtherance of any financing agreement entered into by BRAE in
connection with the acquisition of the Cars in order to confirm the
financing party's interest in and to the Cars, this Agreement and
Schedules hereto and to confirm the subordination provisions con-
tained in Section 7 hereof and in furtherance of this Agreement.

C. It is expressly understood and agreed by the parties here-
to that this Agreement constitutes a lease of the Cars only and no
joint venture or partnership is being created. Notwithstanding
the calculation of rental payments, nothing herein shall be construed
as conveying to Lessee any right, title or interest in the Cars ex-
cept as"a lessee only.

D. No failure or delay by BRAE shall constitute a waiver
or otherwise affect or impair any right, power or remedy available
to BRAE nor shall any waiver or indulgence by BRAE or any partial
or single exercise of any right, power or remedy preclude any
other or further exercise thereof or the exercise of any other
right, power or remedy.

E. This Agreement shall be governed by and construed accord-
ing to the laws of the State of Delaware.

F. All notices hereunder shall be in writing and shall be
deemed given when delivered personally or when deposited in the
United States mail, postage prepaid, certified or registered,
addressed to the president of the other party at the address set
forth above.

G. No security interest in this Agreement, as chattel paper
(as defined in the uniform Commercial Code), may be created by
the transfer of possession of any counterpart hereof other than
the original counterpart hereof. The original counterpart hereof
shall be marked "Original" and delivered to BRAE and all other
counterparts hereof shall be duplicated and shall' be marked "Dup-
licate".

H. Nondiscrimination; No Confl.ict_of Interest; Re_co_rds;.__Approval
The Lessee~Ee~r"eT5y"""agreĝ —̂ ^̂  Q-£-^ —^i g a n and
Federal nondiscrimination provisions set forth in Appendices A and
B hereto.

No director, officer or employee of the Lessee during his
tenure as such or during the year immediately thereafter shall
have any interest, direct or indirect, in this Lease or any of the
transactions contemplated hereby.

The Lessee shall retain all records related to this Lease on
file for not less than four years following the later of expiration
of the Operating Agreement or the Term.
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IN WITNESS WHEREOF, the parties hereto have executed this
Agreement as of the date first signed.

BRAE CORPORATION MICHIGAN INTERSTATE RAILWAY
COMPANY

By:

Title:

Date:



STATE OF MICHIGAN )
) ss:

COUNTY OF SHIAWASSEE)

On this 20th day of December, 1978, before me per-
sonally appeared Vincent M. Malanaphy to me personally known,
who being by me duly sworn, says that he is the Chairman and
Chief Executive Officer of MICHIGAN INTERSTATE RAILWAY COMPANY,
that the foregoing instrument was signed on behalf of such cor-
poration by authority of its Board of Directors and he acknow-
ledged that the execution of the foregoing instrument was the
free act and deed of such corporation.

I. • •-*
Not'aVy

(Notarial'Seal)

My Commission Expires:



STATE OF CALIFORNIA )
) ss:

CITY AND COUNTY OF SAN FRANCISCO )

On this //7/3L-"3ay of t>eGeini>e2/-l-978'/ before me per-
sonally appeared William J. Texido, to me personally known,
who, being by me duly sworn, says that he is a President of
BRAE CORPORATION, that the foregoing instrument was signed
on behalf of such corporation by authority of its Board of
Directors, and "he acknowledged that the execution of the
foregoing instrument was the free act and deed of such cor-
poration.

OFFICIAL SEAL
M. BATTLE

NOTARY PUBLIC - CALIFORNIA

SAN FRANCISCO COUNTY
til comm. elites DEC 17, 1982

Notary Public

(Notarial Seal)

My Commission expires:



Rider No. I to the Lease Agreement dated
1978, between BRAE Corporation and Michigan Interstate Railway
Company.

Section 5D is hereby amended by adding thereto, the follow-
ing:

BRAE Corporation will pay to Lessee the funds equivalent
to the ad valorem/property tax assessment by the State of Mich-
igan on the Cars or 1.5 percent of the depreciated book value of
the Cars, whichever is greater. The determination of the amount
will be by the formula promulgated by the State of Michigan per-
taining to railroad rolling stock owned or operated under the
markings of Michigan based railroads and assessable against the
Cars, without regard to any tax benefits Lessee may enjoy as a
result of legislation. Such funds will be paid to Lessee to
coincide with the receipt by Lessee of notification that any such
payments are or would be due. It is the intent of the parties that
these equivalent funds be paid to Lessee, even though no tax may
payable by Lessee.

BRAE CORPORATION MICHIGAN INTERSTATE RAILWAY
COMPANY

By:
Chairman and Chie'f/7

Tit 1 e : Ê  ej£ iiti.Y.e._jQ...lf .1 A.£.r__

Date: December 20, 1978



Rider No. II to the Lease Agreement dated _ _ _ _
1978, between BRAE Corporation and Michigan Interstate Railway
Company .

Section 6C is hereby amended by adding, thereto, . the fol-
lowing:

Until such time that Michigan Interstate Railway Company has
taken delivery of at least 200 Cars from BRAE Corporation under
terms of this Agreement, 84 percent is substituted for 86.25 per-
cent in the first paragraph of 6C, and 80 percent is substituted
for 84 percent in the second paragraph of 6C.

BRAE CORPORATION MICHIGAN INTERSTATE RAILWAY
COMPANY

/"y" 7/,."~/' /
Title: /'/7-'..r'c/^,.'/~r'

'^CFairnian "an"d Chief /' /
Title: Executive Officer^

Date t ^ _ \ _ •*•..)•, c , - j _ 3:( /X /7""" ........ Date: December 2 0 L 9 7 8



• ' EQUIPMENT SCHEDULE No. 4.

BRAE CORPORATION hereby leases the following Cars to A^ichi.gari. Interstate .Railway. Company
pursuant lo that certain Lease Agreement dated as of &.<-.<:.-.• far .?-£;., 197.4.

A.A.R.
Meek
Design

XM

Description

Box, S t I . , 70 TON
Nai lab le Sreel
floors, s l id ing doors

Numbers

Dimensions
Inside

Length Width Height:

50'6" 9 '6" Pbre
C

Doors
Width

10'

single

No.
of

Cars

100

. , - 11111...

BRAE CORPORATION <<^^ -

DATE:

BC-10/77



STATE OF
COUNTY OF

On tliis ^CrT* fay of /j6A^n<i-A*^<:, 197jF^ before me personally appeared
to me personally known, who being by me duly sworn says that such person is

, that the fort-going Equipment Schedule No. / . was signed on behalf
of said corporation by authority of its board of directors, and such person acknowledged that the
execution of the foregoing instrument was the free act and deed of such corporation.

MT Co-n

1AN-c E. BEVAN

i,' e^ingia w:;y
ulaa Expires Augu* 12.

Notary Public

E- BEVSKT
•••'-i Counry, MicEiVa

STATE OF
COUNTY

On tlii^^Tlay aL f̂c* -̂**/., 197% before me personally appeare
to me personnlly known, wire being by TOC duly sworn says that such person w^^^<^/V<Sr/.~. of
BRAE CORPORATION, that the' foregoing Equipment Schedule No. /. . . was signed on behalf
of said corporation by authority of its board of directors, and such person -acknowledged that the
execution of the foregoing instrument was the free act and deed of such corporation.

Notary Public

DC-10/77



BRAE
pursn

EQUIPMENT SCHEDULE No. JL

H.1AE CORPORATION )icrcl>y leases the following Cars to Michigan. Interstate .Railway. Company
ant lo l l iat cerlain Lea.se Agreement dated as of _i•??>,- J,\\~.. ,"l±>., 197r..

A.A.R.
Mcch.
Design

XM
Description

Box, S t l . , 70 TON
No l i ab le Steel
floors, s l id ing doors

'

Numbers

Dimensions
Inside

Length Width Height

50'6"

1

9 '6" Plate
c

Doors
Width

T O 1

single

No.
of

Cars

100

<•

..,..,..

BRAE CORPORAT10

BY:

TITLE:

Ĵ?

DATE:

BC-10/77



STATE OF
COD NTY OF

S. ...... )
\

On thisc'T?. . c l a y of A ^ T W M ^ . , 197*P, before me personally appeared,
to me personally known, who bdng by rne duly sworn says that such person is
..... .................. , that the foregoing Equipment Schedule No. <=*l - . was signed on behalf
of said corporation by authority of its board of directors, and such person acknowledged that the
execution of the foregoing instrument was the free act and deed of such corporation.

Notary Public

STATE OF C .^rf^^^f.^r-r....}
COUNTY OF ,,

On thisafX. . "clay e£__y^^-rir'X?r4^^-, 197./, before me personally appeared
to me personally known, vrao being b\yme duly sworn says that such person i^^2.f^J.f^f-. <C/T. of
BRAE CORPORATION, that the foregoing Equipment Schedule No. £L>.. was signed on behalf
of said corporation by authority of its board of directors, and such person acknowledged that the
execution of the foregoing instrument was the free act and deed of such corporation.

Notary Public

BC-10/77



EQUIPMENT SCHEDULE No. 3

BRAE CORPORATION hereby leases the following Cars to Michigan. Interstate .Railway. Company.
pursuant lo that certain Lease Agreement dated as of JU<(-.<:<#,/i;':<:-. .3-Q 197 ir.

A.A.R.
Mcch.
Design

XM

Description

Box, St l . , 70 TON
Nai lab le Steel
floors, sliding doors

/

Numbers

Dimensions
Inside

LcnRth Width Ileiglit

50 '6" 9'6" Plate
c

Dooi-s
Widtli

10'
single

No.
of

Cars

100

"

,-,„..

BRAE CORPOKATI _fad<9+±jC'k'jide (&«^^ &»

BY.

TITLE:

DATE:

DC-10/77

DATE:



STATE OF
COUNTY OF

On this «^**^!av of .^^L^f^K^a-c-f^^. 197P"T before'me personally appeareds * " ' t. -' A, i. y-,

to me personally known, who being by me duly sworn says that such person is
, that the foregoing Equipment Schedule No. ±3• • \v<is signed on behalf

of said corporation by authority of its board of directors, and such person acknowledged that the
execution of the foregoing instrument was the free act and deed of such corporation.

J jT».X>l A"1 •*-"" A-*-*"* T * •"• ""

Notary Public, Oakland County, MicMgaS
Acting in ",",'-ync County

My Commission Expires August l/i

STATE OF
COUNTY

On thJso/Z .. 'day cS^^^^^f?-^y-^ 197./, before me personally
to me personally known, v#io being by me duly sworn says that such person is££^2£J^££. £-J\. of
BRAE CORPORATION, that the foregoing Equipment Schedule No. 3... was signed on behalf
of said corporation by authority of its board of directors, and such person acknowledged that the
execution of the foregoing instrument was the free act and deed of such corporation.

L...

Notary Public

OFFICIAL SEAL
M. BATTIE

r.'OTARY PUBLIC - CALIFORNIA j'

"-•"') r/JANCISCO COUNTY i'
f'v rrr.m. expires DfC 17,

BC-10/77



A P P & H D 1 X A
V - - . v . PROHiamOH OF DISCRIMINATION IM STATE CONTRACTS

la connection with the performance of work under this contract; the contractor agrees, as

1. In ncrordance with Act No. 453, Public Acts of 1976, (he contractor hereby agrees not to dis-
c r imina te ngHUist BB employee or nppUctnl for employment w i th respect to hire, lenure, terms,
conditions, or pfivile^s of cmploymrnl, or it mailer directly or indirectly relied to employment,
because of race, cohsr, religion, national origin, CIRC, sex, height, weight, or marital status.
Breach of. this covenant may be regarded ss a material breach of thia contract.

2 The contractor hereby agrees that any end all subcontracts to this- contract, whereby a portion of
the work set forth in'this contract is to be performed, shall contain a covenant th* same as
hereinbefore set forth in Section 1 of this Appendix.

3. The contractor will take affirmative action to insure that applicants are employed, and that era-
pioye-es are treated during employment, without regard to their race, color, religion, national ,
origin, age, sex, heigM,"weight or marital status. Such action shall include, but not be limited to,
the folio-wing: eaiployinent, upgrading, demotion or t ransfer , recruitment advertising; layoff or
termination; ratfi» of pay or other forma of compensation; and selection for training, including
apprenticeship. "' .

t

A. The contractor will, in all solicitations or advertisements for employees placed by or on behalf
of the contractor, state that all qualified applicants wil l receive consideration for employment
without regard to race, color, religion, national origin, age, sex, height, weight or marital status.

5. The contractor or his collective bargaining representative wilt send to ca-ch labor union or repre-
sentative of workers wi th which he has a collective bargaining agreement or other contract or
understanding, a notice advising tnt sa*^ labor union or workers' representative- of the con-
tractor's cotntoitsents under this appendix. • - .

6. The contractor wil l comply with all relevant published rules', regulations, directives, and orders
of the Michigaa Civil Rights Commission which may be in effect prior to the- taking of bids for
any individual slate project.

7. The contractor will furnish and f i le compliance reports within such time and upon such forms as
provided by the Michigan Civil Rights Commission, said forms may also elicit information as to

- the practices, policies, program, and employment s ta t i s t ics of each subcontractor as well as the
contractor himself, sn said contractor will permit access to his books, records, and accounts by
the Michigan Civil Rights-Commission, and/oi its agent, for purposes of investigation to ascertain

_ compliance with this contract an'3 "relevant with rules, regulations, and orders of'tVie Michigan
( , * . ' • • 1 - . .

i"ji-'V<- , : " Civil Rights. Commission. . • " " _ , _
x-;:-. •

8. In the-, event .that the Civil Ri^Ms Commission* f inds , a f t e r s hearing V.eld pursuant to :5s rules,
i.-'f-.'t t ;. that » c'onl'rifccfor~has not complied with the con t rac tua l obligations under inia agreement, the - -,

Civil Righls C\otnmission rn8y_, .8^ part of its order based upon such f indings , certify said f indings *
\': -" to the Admtn i s t r s t ive 3p»rd g;."the.Slate of Michigan* \vhich Admin i s t r a t i ve Board may or^er-the 't-

A

cancel lat ion of tee controct found.to have been violsicd, and/or declare .the. cor.irsctor ineligible :"•
for f u l u r e coni;acts ,-wUh.lhe.stole and. its poli t icer.and civil subdiv»sicns,.-(Jcp4rt3i*nt5, and of-
ficers, and including the g-overning boards of institutions of Viighe'r education,-untiT-the contractor-
complies v/ith safd 'crdor of If.* Civil'Sights Commission. ' Notice of said drclarstion of future
inel igibiUty may b*.given .to atiy.c: all of tna 'persons -with whom' ihi 'contractor is declarvo in-
eligible to cont'-ct-'03 fi cont;&cl;r-.g party in fu tu re co.ntrocts. In any caje before the Civil •
R i n h t E Cornrnissiom in which cancel lat ion of an existing contract is a poss:isitity, the contracting "
agency shall-be notified of such possible remedy and shall be. g,ivcrt th» option *oy the Civil
Rights Ccxsilasvsa to pml\r.lpals i.n such jpocecdip.«3. ' "

9. The contrf ictor^i l l incltida,or inco^rrorate by reference, the provisions of the forgoing, piuajraphs
(1) throygii (s) ^-> fcv'Cij' »"bcont»fccl ot -purchas-i? order unless eat-mpted by.the rulra, icjulations
or outers, of the V-ichixarr Civil Kijnia Commission, er.d will p:ov;de :a evtry aubccntract or



A P P E N D I X B

AFFIRMATIVE ACTION

Section 1. Definitions

As used in this Appendix:

(a) "Act" means the Railroad Revitalization and Regulatory Reform Act of 1976 (P.L. 94-210)

(b) "Administrator" means the Federal Railroad Administrator or his delegate.

(c) "Affirmative action program" means the program described in Sections 265.9 through 265.15 of 49
CFR Part 265.

(d) "Agency" means the Federal Railroad Administration.

(e) "Contractor" means a prime contractor or a sub-contractor who will be paid in whole or in part
directly or indirectly from f inancial assistance under the Rail Acts.

(f) "Minority" means women, Blacks, Hispanic Americans, American Indians, American Eskimos,
American Orientals and American Aleuts.

(g) "Rail Acts" means the Act and the provisions of the Regional Rail Reorganization Act of 1973 (45
U.S.C. 701 et seq.) and the Rail Passenger Service Act (45 U.S.C. 501 el seq.) amended by the Act.

(h) "Regulations" means the Regulations relative to non-discr iminat ion in Federally-assisted programs
of the DOT Title 49, CFR, Part 21, as they may be amended from time to time.

(i) "Subsidizer" means Michigan Stale Transporta t ion Commission through the Michigan Department of
Transportation.

Section 2. A f f i r m a t i v e Act ion Requirements

In connection with the performance of r a i l freight services under this Agreement, the Contractor
agrees as follows:

(a) The Contractor shall comply with the Regulations, which are herein incorporated by reference
and made a part of this Agreement.

(b) The Contractor, with regard to the work performed by it under this Agreement, shall not discrim-
inate on the grounds of race, color, or na t ional origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The Contractor shall not participate either
direct ly or indi rec t ly in the d i s c r imina t ion prohibited by Section 21.5 of the Regulations, including em-
ployment practices when the contract covers a program set forth in Appendix B of the Regulations.

(c) In all solicitations either by competitive bidding or negotiation made by the Contractor for work
to be performed under a subcontract, inc lud ing procurements of mater ia l s or leases of equipment, each
potent ia l subcontractor or supplier shall be no t i f i ed by (he Cont rac tor of its obl igat ions under th is con-
tract and the Regulat ions relative to nondiscr i rn inat ion on the grounds of race, color, or na t iona l origin.
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(d) The Contractor shall provide all in fo rmuLion and reports required by the Regulations or directives
issued pursuant thereto, and shall permit access to its books, records, accounts, other sources of informa-
tion, and its facilities as may be determined by the Subsidize! or the Agency to be pertinent to ascertain
compliance with such Regulations, orders and instructions. Where any information required of the
Contractor is in the exclusive possession of another who fails or refuses to furnish this information, the
Contractor shall so certify to the Subsidizer or to the Agency, whichever is appropriate, and shall set
forth what efforts it has made to obtain the information.

(e) In the event of the Contractor's noncompliance with the nondiscrimination provisions of this
Agreement, the Subsidizer shall impose such contract sanctions as it or the Agency may determine to be
appropriate, including but not limited to:

(!) Withholding of payments to the Contractor under this Agreement until it complies; and/or

(2) Cancellation, termination or suspension of this Agreement in whole or in part.

(f) The Contractor shall include the provisions of paragraphs (a) through (e) in every subcontract,
including procurement of materials and lease of equipment, unless exempt by the Regulations, or direc-
tives issued pursuant thereto. The Contractor shall take such action with respect to any subcontract or^
procurement as the Subsidizer or the Agency may'direct as a means of enforcing such provisions including
sanctions for noncompliance; provided, however, that, in the event the Contractor becomes involved in,
or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Con-
tractor may request the Subsidizer to enter into such litigation to protect the interests of the Subsidizer
and, in addition, the Contractor may request the United States to enter into such litigation to protect the
interests of the United States.

(g) The Contractor shall comply with all applicable provisions of the Rail Acts, Regulations of the
Office of the Secretary of Transportation, 49 CFR 1.49 (u), Public Law No. 94-210 (90 Stat. 31), and
Section 905 of the Act.

(h) As a condition to receiving Federal f inancial assistance under the Act or the provisions of the
Rail Acts, the Co'ntractor hereby agrees to observe and comply with the following:

(1) No person in the United States shall on the ground of race, color, nat ional origin or sex be
excluded from part icipation in, or denied the benefits of, or be subjected to discrimination under , any
project, program or ac t iv i ty funded in whole or in parl through such assistance.

(i) The fol lowing specific d iscr imina tory act ions are prohibited:

(1) The Contractor under any projects, program or act ivi ty to which these clauses apply shall not,
directly or through contractual or other arrangements, on the ground of race, color, national origin, or sex:

(A) Deny a person any service, f inancial aid, or other benefit provided under such project, program
or activi ty;

(B) Provide any service, f inancial aid, or other benefit to a person which is different , or is provided
in a d i f ferent manner, from that provided to others under such project, program or activity;

(C) Subject a person to segregation or separate t reatment in any mat te r related to their receipt of any
service, f inanc ia l aid or other benefit under such project, program or activity;

(D) Restr ic t a person in any way in the enjoyment of any advantage or privilege enjoyed by others
receiving any service, f inanc ia l aid or other benef i t under such project, program or ac t iv i ty ; or

(E) Deny a person an opportunity 1o par t ic ipa te in such project, program or activity through the
provision of services or otherwise or afford them an opportuni ty to do so which is d i f fe ren t from that
af forded others under such project, program or ac t iv i ty .
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(2) 'lit'-- Conlrnctor in r j c l u r m i n i n g the types of services, f inanc ia l aid, or other benefits, or facilities
.which w i l l lie provided under any Bitch project, program or act ivi ty or the class of persons to whom,
or the situations in which such services, f inancial aid, other benefits, or facilities will be provided under
any such project, program or activity, or the class of persons to be afforded an opportunity to participate
in any such project, program, or activity shall not, directly or through contractual or other arrangements,
utilize criteria or methods of administration which have the effect of subjecting persons to discrimination
because of their race, color, national origin, or sex; or have the effect of defeating or substantially
impairing accomplishment of the objectives of the project, program or activity with respect to individuals
of a particular race, color, national origin or sex.

(3) In determining the site or location of facilities, the Contractor shall not make selections with
the purpose or effect of excluding persons from, denying them the benefits of, or subjecting them to dis-
crimination under any project, program, or activity to which these clauses apply on the grounds of race,
color, national origin or sex, or with the purpose or effect of defeating or substantially impairing the
accomplishment of the objectives of these clauses.

(4) The Contractor shall not discriminate against any employee or applicant for employment because
of race, color, national origin or sex. Except as otherwise required by the regulations or orders of the
Administrator, the Contractor shall take affirmative action to insure that applicants for employment are
employed, and that employees are treated during employment, without regard to their race, color, national
origin or sex. Such action shall include, but not be limited to the following: employment, promotion,
demotion, transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other
forms of compensation, and selection for training, including apprenticeship. The Contractor agrees to
post in conspicuous places, available to employees and applicants for employment notices to be provided
by the agency's representative setting forth the provisions of these non-discrimination clauses. The
Contractor understands and agrees that it shall not be an excuse for fa i lure to provide affirmative action
that the labor organizations with which the Contractor has a collective bargaining agreement failed or
refused to admit or qualify minorities for admission to the union, or that the provisions of such agreements
otherwise prevent the Contractor from implementing its aff irmative action program.

(5) The Contractor shall not discriminate against any business organization in the award of any
contract because of race, color, national origin or sex of its employees, managers or owners. Except as
otherwise required by the regulations or orders of the Administrator, the Contractor shall take aff i rmative
action to insure thai business organizations are permitted to compete and are considered for awards of
contracts without regard to race, color, national origin or sex.

(j) As used in these clauses, the services, f inancial aid, or other benefi ts provided under a project,
program or activity receiving f inancial assistance under the Rail Acts include any service, f inancial aid,
or other benefit provided in or through a facility funded through financial assistance provided under the
Rail Acts.

(k) The enumeration of specific forms of prohibited discr iminat ion does not limit the generality of
prohibition in paragraph (h) (1) of this Section.

(1) These clauses do not prohibit the consideration of race, color, national origin or sex if the
purpose and effect are to remove or overcome the consequences of practices or impediments which have
restricted the avai labi l i ty of, or part icipat ion in, the Contractor's operations or activities on the grounds
of race, color, na t ional origin or sex. Where prior discriminatory or other practice or usage tends on the
grounds of race, color, na t iona l origin or sex, to exclude indiv iduals or businesses from participation in,
to deny them the benefits of, or subject them to d i sc r imina t ion under any project, program or activity to
which these clauses apply, the Contractor must take a f f i r m a t i v e action to remove or overcome the effects
of the prior d iscr iminatory practice or usage. Even in the absence of prior discriminatory practice or
usage to which this part applies, the Contractor is expected to take a f f i r m a t i v e action to insure that no
person is excluded from par t ic ipa t ion in or denied the benefits of the project, program or activity on the
grounds of race, color, na t ional origin or sex, and that minor i t ies and minor i ty businesses are afforded
a reasonable o p p o r t u n i t y to p a r t i c i p a t e in employment and procurement opportunities that will result
from f inanc ia l assistance provided under the Rail Acts.
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(m) The Contractor agrees to take such actions as are necessary to monitor its activities and those
of its contractors who will be paid in whole or in part with funds provided by the Rail Acts, or from
obligations guaranteed by the administrator pursuant to the Rail Acts, except obligations guaranteed
under section 602 of the Rail Passenger Service Act, in order to carry out affirmatively the purposes of
paragraph (h) above, and to implement the aff irmative action program developed and implemented pur-
suant to 49 CFR 265.

(n) The Contractor shall, in all advertisements for employees, or solicitations for services or
materials from business organizations placed by or on behalf of the recipient, in connection with any
project, program or activity funded in whole or in part with financial assistance under the Rail Acts,
state that all applicants for employment will receive consideration for employment, and all business
organizations will receive consideration for an award of a contract without regard to race, color, national
origin or sex.

(o) The Contractor shall send to each labor organization or representative of workers with which it
has a •collective bargaining agreement or other contract or understanding a notice to be provided by the
agency's representative, advising the labor organization or worker's representative of the Contractor's
commitments under Section 903 of the Act, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.

(p) The Contractor shall comply with all provisions of Section 905 of the Act, the Civil Rights Act
of 1964, any other Federal civil rights act and with the rules, regulations, and orders issued under such
acts.

(q) The Contractor shall furnish all information and reports required by the rules, regulations, and
orders of the Adminis t ra tor , and will permit access to its books, records, and accounts by the Adminis-
trator for purposes of investigation to ascertain compliance with rules, regulations, and orders referred
to in paragraph (p) hereof.

(r) The Contractor shall furnish such relevant procurement information not included in its affirmative
action program, as may be requested by the Minori ty Business Resource Center. Upon the request of the
Contractor, the Minority Business Resource Center shall keep such information confidential to the extent
necessary to protect commercial or f inancia l informat ion or trade secrets to the extent permi t ted by law.

(s) In the event of the Contractor 's noncompliance wi th the nond i sc r imina t ion clauses of this Agree-
ment , or wi th the provisions of Section 905 of the Act, the C iv i l Rights Act of 1964, or w i t h any other
Federal civil rights net, or w i th any rules, regulat ions, or orders issued under such acts, this Agreement
wi l l , after notice of such noncompliance, and af ter a f f o r d i n g a reasonable oppor tuni ty for compliance, be
cancelled, terminated, or suspended in whole or in part and the Contractor may be declared ine l ig ib le for
further Federal f inancia l assistance in accordance with procedures authorized in Section 906 of the Act,
or as otherwise provided by law.

(t) The Contractor shall not enter into any contract or contract modif icat ion whether for the furnish-
ing of supplies or services or for the use of real or personal property, inc luding lease arrangements, or
for construction, in connection with a project, program or activity which receives f i nanc i a l assistance
under the Rail Acts wi th a contractor debarred from or who has not demonstrated el igibi l i ty for Federal
or federal ly assisted contracts, and wi l l carry out such sanctions and penalties for violation of this part
as may be imposed upon contractors and subcontractors by the A d m i n i s t r a t o r or any other authorized
Federal official . The Contractor shall insure that the clauses required by Section 4 of this Appendix
implement ing Executive Order No. 11246 will be placed in each non-exempt federally assisted con-
struct ion contract.

(u) The Contrac tor 'agrees ' to comply wi th and implement the wr i t t en a f f i rma t ive action program as
approved by the A d m i n i s t r a t o r pursuant to Section 265.17 of Title 49 CFR.
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(v) The Contractor agrees to notify the Administrator promptly of any law suit or complaint filed
against the recipient alleging discrimination on the basis of race, color, national origin or sex.

(w) The Contractor shall include the preceeding provisions of paragraphs (h) through (v) in every
contract or purchase order, whether for the furnishing of supplies or services or for the use of real or
personal property, including lease arrangements, or for construction relating to project, programs or
activities financed in whole or in part under the Rail Acts. The Contractor shall cause each such con-
tractor or vendor to include the provisions of paragraphs (h) through (v) in every subcontract. The
Contractor will take such action with respect to any such contract or purchase order'as the Administrator
may direct as a means of enforcing such provisions including sanctions for noncornpliance; provided,
however, that in the event the Contractor becomes involved in, or is threatened with, litigation with a
subcontractor or vendor as a result of such direction by the Administrator, the Contractor may request
the United States to enter into such litigation.

Section 3. Affirrnatiye Action Programs

(a) Gen_eral. A. prerequisite to the development of a satisfactory affirmative action program is the
identification and analysis of problem areas inherent in minority employment and utilization of minority
employment and utilization of minority businesses, and an evaluation of opportunities for utilization of
minority group personnel and minority businesses. Therefore, an affirmative action program to guarantee
employment and contractual opportunities shall provide for specific actions keyed to the problems and
needs of minority persons and minority businesses including, where there are deficiencies based on past:
practices, and with respect to future plans for hiring and promoting employees or awarding contracts, the
development of specific goals and timetables for the prompt achievement and maintenance of full op-
portunities for minority persons and minority businesses with respect to programs, projects and activities
subject to this part.

(b) frnp_loyrnent_praclice£

(1). The af f i rmat ive action program for employment showing the level of u t i l iza t ion of minority
employees, and es tabl i sh ing H plan to insure representative opportunities for employment for minori ty
persons shall be developed in accordance with the regulat ions of the Depar tment of Labor at 41 CFR 60-2.

(2) Railroad applicants or recipients shall develop their program for each establishment in their
organizat ion and by job categories in accordance with the requirements of the Joint Report ing Committee
of the Equal Employment Opportunity Commission and the Department of Labor. Other applicants re-
cipients or contractors may use any program format or organization which has been approved for use by
other Federal agencies enforcing equal opportunity laws.

(3) The a f f i rma t ive action program shall show the source of statistical data used.

(4) The aff i rmat ive action program shall include a listing by job category of all jobs which may be
established or f i l l ed by the applicant, recipient or contractor as a result of the project, program or activity
funded by federal f i n a n c i a l assistance under the Rail Acts for the first f ive (5) years of such project,
program or activity or the period dur ing which such project, program, or act ivi ty will be undertaken,
whichever is the lesser ("program period").

(5) The a f f i r m a t i v e action program shall set forth in detail a plan to insure that wi th respect to the
project, program, or ac t iv i ty financed in whole or in part through f inanc ia l assistance under the Rail
Acts, minor i ty persons have an opportuni ty to pa r t i c ipa te in employment in proportion to the percentage
of.the minority work force in the area where the applicant's, recipient's or contractor's operations are
located as compared to the to ta l work force, and tha t such m i n o r i t y persons have an equal opportuni ty for
promotion or upgrading. Where appropr ia te because of prior unde ru t i l i z a l i on of minor i ty employees, the
program shall establish specific goals and timetables to ut i l ize minor i ty employees in such projects,
programs or act ivi t ies in the above-mentioned proportion.
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(1) The af f i rmat ive action program shall include details of proposed contracts in excess of Ten
Thousand Dollars ($10,000.00) to be awarded in connection with projects, programs, and activities funded
in whole or in part through financial assistance under the Rail Acts, including contracts for professional
and financial services, for the program period. The details shall include a description of the services or
products which will be sought including estimated quantities, the location where the services; are to be
provided, the manner in which proposals will be solicited (e.g., cost plus fixed fee, fixed price), the
manner in which contracts will be awarded (e.g., competitive or sole source). The plan shall also give
details as to bidding procedures and information-as to other qualifications for doing business with the
applicant, recipient or contractor. Upon request by the applicant, recipient or contractor, any information
submitted to the Administrator shall be kept confidential to the extent permitted by law.

(2) The affirmative action program shall review the procurement practices of the applicant, recipient
or contractor for the full year preceeding the date of the submission of the affirmative action program and
evaluate the utilization of minority business in its procurement activities. Such evaluation of utilization
of minority business shall include the following;

(i) An analysis of awards of contracts to minority businesses during such year describing the nature
of goods and services purchased and the dollar amount involved; and

(ii) A comparison of the percentage of awards of contracts to minority businesses (by number of
contracts and by total dollar amount involved) to the total procurement activity of the applicant, recipient
or contractor for said year.

(3) The affirmative action program shall set forth in detail the applicant's, recipient's or contractor's
plan to insure that minority businesses are afforded a fair and representative opportuni ty to do business
with the applicant, recipient or contractor (both in terms of number of contracts and dollar amount in-
volved) for the program period. Such plan shall indentify specific actions to be taken to:

(i) Designate a liaison officer who will admin i s t e r the minor i ty business program;

( i t ) Provide for adequate and t imely considerat ion of the ava i l ab i l i ty and potential of minori ty
businesses in nil 'procurement decisions;

( i i i ) Assure tha i minor i ty businesses wi l l have an equitable opportunity to compete for contracts,
by a r rang ing solicitation time for the preparation of bids, quant i t i es , specifications, and delivery
schedules so as to facilitate the participalion of minor i ty businesses who are potential contractors in
preparing bid materials and in obta ining and m a i n t a i n i n g suitable bonding coverage in those instances
where bonds are required;

(iv) Main ta in records showing tha t the policies set forth in this part are being complied with;

(v) Submit quarterly reports of the records referred to in subparagraph (iv) above in such form and
m a n n e r as the Admin i s t r a to r may prescribe: and

(vi) Where appropriate because of prior underutilization of minority businesses, establish specific
goals and t i m e t a b l e s to u t i l i ze m i n o r i t y businesses in the performance of contracts awarded.

(d) Successor_organization_s. Where applicant, recipient or contractor is a successor organization,
its a f f i r m a t i v e action program shall review the h i r i n g and procurement practices of its predecessor or-
ganizations.
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Section 4. Equal Opportunity Clause

During the performance of this Agreement the Contractor agrees as follows:

(a) The Contractor will not discriminate against any employee or applicant for employment because
of race, color, religion, sex, or national origin. The Contractor will take affirmative action to ensure
that applicants are employed, and that employees are treated during employment, without regard to their
race, color, religion, sex, or national origin. Such action shall include, but not be limited to the follow-
ing: Employment, upgrading, demotion, or transfer, recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including apprentice-
ship. The Contractor agrees to post in conspicuous pieces, available to employees and applicants for
employment, notices to be provided by the contracting officer setting forth the provisions of this non-
discrimination clause.

(b) The Contractor will, in all solicitations or advertisements for employees placed by or on behalf
of the Contractor, state that all qualified applicants will receive consideration for employment without
regard to race, color, religion, sex, or national origin.

(c) The Contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice to be provided by the agency
contracting officer, advising the labor union or workers' representative of the Contractor's commitments
under Section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice
in conspicuous places available to employees and applicants for employment.

(d) The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965,
and of the rules, regulations, and relevant orders of the Secretary of Labor.

(e) The Contractor wi l l furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by the rules, regulat ions, and orders of the Secretary of Labor, or pursuant
thereto, arid will permit access to his books, records, and accounts by the Subsidizer and the Secretary
of Labor for purposes of invest igat ion to ascertain compliance with such rules, regulat ions, and orders.

(0 In the event of the Contractor's noncornpliance with the nondiscrirniriat ion clauses of this
Agreement or wi th any of such rules, regulations, or orders, this Agreement may be canceled, t e rmina ted
or suspended in whole or in part and the Contractor may be declared ineligible for f u r t h e r Government
contracts in accordance with procedures author ized in Executive Order 11246 of September 24, 1965, and
such other sanctions may be imposed and remedies invoked as provided in Executive Order 1.1246 of
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided
by law.

(g) The Contractor will include the provisions of paragraphs (a) through (g) of this Section in every
subcontract or purchase order unless exempted by rules, regula t ions , or orders of the Secretary of Labor
issued pursuant to Section 204 of Executive Order 11246 of September 24, 1965, so that such provisions
will be binding upon each subcontractor or vendor. The Contractor will take such action with respect to
any subcontract or purchase order as the Subsidizer may direct as a means of enforcing such provisions
inc lud ing sanctions for noncornpliance: Provided, however, That in the event the Contractor becomes
involved in, or is threatened with, l i t iga t ion with a subcontractor or vendor as a result of such direction
by the Subsidi2er, the .Contractor may request the Uni ted States to enter into such litigation to protect
the interests of the United States.
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